
 

 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF OHIO 

WESTERN DIVISION 
 
DONNA ELFERS, et al., 
 
 Plaintiffs, 
 
vs. 
 
JUDITH A. VARNAU, et al., 
 
 Defendants. 

)
)
)
)
)
)
)
)
)

CASE NO.:  1:14-CV-00171 
 
JUDGE MICHAEL R. BARRETT 
 
BROWN COUNTY, OHIO / BROWN 
COUNTY OHIO BOARD OF 
COMMISSIONERS’ MOTION TO 
DISMISS 
 

 
Defendant Brown County, Ohio / Brown County, Ohio Board of Commissioners 

(“Brown County”)1 respectfully requests that this Honorable Court dismiss the Plaintiffs’ claims 

pursuant to Rule 12(b)(6) of the Federal Rules of Civil Procedure. Plaintiffs’ Complaint (ECF 1) 

fails to state a claim upon which relief can be granted and Brown County is entitled to dismissal 

of all claims against it with prejudice.  A memorandum in support of this Motion follows. 

Respectfully submitted, 

MAZANEC, RASKIN & RYDER CO., L.P.A. 

s/Cara M. Wright  
TODD M. RASKIN  (0003625) 
CARA M. WRIGHT  (0084583) 
100 Franklin’s Row 
34305 Solon Road 
Cleveland, OH 44139 
(440) 248-7906 
(440) 248-8861 – Fax 
Email: traskin@mrrlaw.com  
 cwright@mrrlaw.com  
 
Counsel for Defendant Brown County, Ohio/Brown 
County Ohio Commissioners 

                                                 
1 Pursuant to R.C. §305.12 Ohio counties may sue and be sued through their Board of Commissioners.   Plaintiffs 
have filed suit against the county commissioners in their official capacity.  A suit against government officials in 
their official capacities is the equivalent of a suit against the governmental entity.  Will v. Michigan Dept. of State 
Police, 491 U.S. 58, 68 (1989).   
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MEMORANDUM IN SUPPRT 
 

I. STATEMENT OF THE CASE 
 

 Plaintiffs have filed suit against Brown County alleging a violation of their Fourteenth 

Amendment right to due process and a state law claim for intentional infliction of emotional 

distress arising from the death of Hanson Jones.  According to the Complaint, Plaintiff Donna 

Elfers is Mr. Jones’ sister and Plaintiff Angela Brown is his daughter.  ECF 1, ¶5-6.  The facts 

alleged in the Complaint are insufficient to plausibly allege either claim and, for this reason, 

Brown County is entitled to dismissal of all claims against it with prejudice. 

II. STATEMENT OF THE FACTS 

 The following facts are alleged in the Plaintiff’s Complaint and, for the purposes of this 

motion only, are presumed to be true.  

 On August 7, 2013 Hanson E. Jones died as a result of a gunshot wound to the head.  

ECF 1, ¶10-11.  The Brown County Coroner Dr. Judith Varnau and her husband, whom she has 

delegated the authority to assist in investigating death scenes, responded to Mr. Jones’ residence, 

the scene of his death, at approximately 1:30 am.  Id.  14, 56.  Dr. Varnau determined that the 

cause of death was suicide, released the sheriff’s office deputies that had also responded to the 

scene and took sole custody of the death scene.  Id. at ¶16 and 18.  Dr. Varnau had Mr. Jones’ 

body transported to a hospital.  Id. ¶21.  Dr. Varnau completed her investigation and left the 

scene at approximately 3:45 am.  Id. at 23.   

Plaintiffs are critical of the investigation that Dr. Varnau performed and assert that “Dr. 

Varnau did no meaningful investigation at the scene.”  Id. at ¶17.  In particular, Plaintiffs are 

critical that Dr. Varnau did not perform an autopsy on Mr. Jones’ body, did not test the hands or 
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any other portion of Mr. Jones for gunshot residue, and did not collect evidence available at the 

death scene including portions of Mr. Jones’ skull, a shotgun and a large knife stuck in the 

kitchen table.  Id. at  ¶22, 24 and 25.   

 There are no allegations that Mr. Jones’ residence was considered to be a crime scene or 

that Dr. Varnau retained custody of the death scene once Dr. Varnau’s investigation was 

complete.  Indeed, the Plaintiffs admit that there was no crime scene tape at the residence when 

Plaintiff Donna Elgens and her sisters went to Mr. Jones’ residence after learning of his death at 

approximately 4:30 am.  Id. at ¶28-29.  Upon arriving at the scene, Plaintiff Donna Elgens found 

evidence that she asserts Dr. Varnau should have collected as part of her investigation, including 

pieces of Mr. Jones’ skull.  Id. at ¶31.   

 Plaintiff Elgens alleges that she called Dr. Varnau’s home on August 9, 2013 and spoke 

to Mr. Varnau.  Id. at ¶35.  Plaintiff Elgens alleges that Mr. Varnau complained about a feud 

between him, his wife and the county sheriff and that Mr. Varnau made an insensitive comment 

during the conversation.  Id. at ¶36.  Plaintiff Elgens alleges that she met with Dr. Varnau at her 

office on August 15, 2013.  Id. at ¶37.  At that meeting Plaintiff Elgens inquired of Dr. Varnau as 

to what she should do with the pieces of Mr. Jones’ skull.  Id. at ¶ 38.  Dr. Varnau suggested that 

she could plant a tree and bury the skull pieces near the tree.  Id.  at ¶39.  Plaintiff Donna Elgens 

retrieved the portions of Mr. Jones’ skull from his residence and made arrangements for Mr. 

Jones’ body, and the portions of his skull, to be cremated.  Id. at ¶40-41.   

 Plaintiff Donna Elgens alleges that she suffered severe anguish as a result of discovering 

the evidence at the scene of her brother’s death and as a result of her interactions with Dr. 

Varnau and her husband in the days following his death. Id. at ¶42.  Plaintiff Angela Brown does 

not believe that her father committed suicide and is upset that Dr. Varnau did not conduct a more 
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thorough investigation into her father’s death.  Id. at ¶52.  Plaintiffs allege that the failure to Dr. 

Varnau and Mr. Varnau to conduct a more thorough investigation, including the collection of 

additional evidence, and the statements made by the Varnaus to Plaintiff Elgens following the 

death of Mr. Jones violated their due process rights and intentionally inflicted them with 

emotional distress.  Id. ¶ 65-66.  Plaintiffs allege that the Varnaus acted pursuant to a county 

policy in allegedly failing to conduct a more thorough investigation into Mr. Jones’s death. Id. at 

¶57.   

III. LAW AND ARGUMENT 
 

A. Plaintiffs’ federal law claims fail as a matter of law. 
 

Plaintiffs have asserted a §1983 claim against Brown County.  Section 1983 imposes 

liability for rights protected by the Constitution, not for violations of duties of care arising out of 

tort law.  Baker v. McCollan, 443 U.S. 137, 146 (1979).  Similarly, violations of state law alone 

are not sufficient to state a §1983 claim.  Although official conduct may violate state law, it does 

not necessarily rise to the level of constitutional injury.  Id. 

Municipalities and counties are “persons” exposed to litigation under §1983.  Scott v. 

Clay County, Tenn., 205 F. 3d 867, FN21 (6th Cir., 2000).  However, a municipality cannot be 

held liable solely because it employs a tortfeaser.  Monell v. Dept. of Social Services of City of 

New York, 436 U.S. 658, 691 (1978) (original emphasis).  In other words, a municipality cannot 

be held liable under §1983 on a respondeat superior theory.  Id.  Instead, a plaintiff may only 

hold a government entity liable under §1983 where its official policy or custom actually serves to 

deprive an individual of his or her constitutional rights.  Gregory v. City of Louisville, 444 F.3d 

725, 752 (6th Cir., 2006).   
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Claims against municipalities, such as Brown County, challenging the municipality’s 

policies, procedures and training practices cannot stand if the plaintiff’s constitutional rights 

were not violated.  Wilson v. Morgan, 477 F.3d 326, 340 (6th Cir., 2007).  Indeed, the United 

States Supreme Court has held that “if a person suffered no constitutional injury at the hands of 

the individual police officer, the fact that the departmental regulations might have authorized the 

[alleged constitutional violation] is quite beside the point.”  City of Los Angeles v. Heller, 

475 U.S. 796, 799 (1986).  Accordingly, the Sixth Circuit has held that an underlying deprivation 

of a constitutional right is a threshold prerequisite to municipal liability under §1983.  Weeks v. 

Portage County Executive Offices, 235 F. 3d 275, 279 (6th Cir., 2000), Napier v. Madison 

County, KY, 238 F. 3d 739, 743 (6th Cir., 2001).   

Plaintiffs assert that the conduct of the Varnaus violated their right to due process as 

protected by the Fourteenth Amendment of the United States Constitution.  The Fourteenth 

Amendment prohibits states from “depriving any person of life, liberty or property without due 

process of law.”  The Due Process Clause has a procedural component and a substantive one.  

Howard v. Grinage, 82 F. 3d 1343, 1349 (6th Cir., 1996).  Plaintiffs’ Complaint does not 

expressly state which component their claims arise under.  The facts alleged in this complaint fail 

to state a claim under either procedural due process or substantive due process. 

1. Plaintiffs have failed to state a claim for a violation of procedural due 
process. 

 
A procedural due process limitation, unlike its substantive counterpart, does not require 

that the government refrain from making a substantive choice to infringe upon a person’s life, 

liberty or property interest, it simply requires that the government provide “due process” before 

making such a decision.  Howard, 82 F. 3d at 1349.  In order to establish a procedural due 
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process claim, plaintiffs must show that 1) they had a life, liberty, or property interest protected 

by the Due Process Clause, 2) they were deprived of this interest, and 3) the means for redress 

for property deprivations provided by the state of Ohio fail to satisfy the requirements of 

procedural due process.  Brotherton v. Cleveland, 923 F. 2d 477, 479 (6th Cir., 1991).   

Plaintiffs’ procedural due process claim fails because they have not alleged a deprivation 

of a property interest protected by the Due Process Clause.  While, the Sixth Circuit has held that 

next of kin do have a property interest to possess a relative’s body for the limited purpose of 

conducting a burial or other lawful disposition, Brotherton, 923 F. 2d at 482, Plaintiffs have not 

alleged that they were deprived of this property interest.  Indeed, Plaintiffs allege that they were 

able to have Mr. Jones’ body, including the skull pieces found by Plaintiff Elgens, cremated.  

ECF 1, ¶.  As Plaintiffs have not alleged a deprivation of a property interest, any procedural due 

process claim must fail as a matter of law. 

2. Plaintiffs have failed to state a claim for a violation of substantive due 
process. 
 

Unlike procedural due process, substantive due process protects against “certain 

government actions regardless of the fairness of the procedures used to implement them.”  Range 

v. Douglas, 878 F. Supp. 2d 869, 877 (S.D. Ohio, 2012), citing Daniels v. Williams, 474 U.S. 

327, 331 (1986).  Substantive due process serves as a check on official misconduct which 

infringes upon a fundamental right or as a limitation on official misconduct, which, although not 

infringing on a fundamental right, is so literally conscience shocking as to rise to the level of a 

substantive due process violation.  Howard v. Grinage, 82 F. 3d 13433, 1349 (6th Cir., 1996).  

Plaintiffs in this case have not alleged an infringement of a fundamental right.  Indeed, 

the Sixth Circuit has already held that there is no fundamental right to know the true cause of a 
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loved one’s death through an autopsy or criminal investigation.  Callihan v. Sudimack, 117 F. 3d 

1420, 1997 WL 397212 (6th Cir., July 10, 1997).  See also Mitchell v. McNeil, 487 F. 3d 374, 

378 (6th Cir., 2007) (finding that “There is no statutory or common law right, much less a 

constitutional right, to an investigation.”) 

Instead, Plaintiffs assert that the conduct of the Brown County Coroner and her husband 

during and following the investigation into Mr. Jones’ death “shocks the conscience” and rises to 

the level of a substantive due process violation.  ECF 1, ¶65.  However, the factual allegations 

contained in the complaint do not meet this heavy burden.   

The standard for establishing that government officials violated an individual’s 

substantive due process rights is not an easy one to satisfy.  Mitchell v. McNeil, 487 F. 3d 374, 

376 (6th Cir., 2007).  Concerned that the Due Process Clause of the Fourteenth Amendment not 

become a font of tort law to be superimposed upon whatever systems may already be 

administered by the States, the Supreme Court has made it clear that mere negligence on the part 

of governments and their agents does not provide plaintiffs with a ticket to federal court to seek 

substantive due process relief.  Id., citing Paul v. Davis, 424 U.S. 693, 701 (1976).  Instead, 

substantive due process has been limited to “the right to be free from state intrusions into realms 

of personal privacy and bodily security through means so brutal, demeaning and harmful as 

literally to shock the conscience of a court or a trier of fact.  Lillard v. Shelby County Bd. of. 

Educ., 76 F. 3d 716, 725 (6th Cir., 1996).   

To state a cognizable substantive due process claim, the plaintiff must allege conduct 

intended to injure in some way unjustifiable by any government interest and that it is conscience 

shocking in nature.  Eidson v. State of Tennessee Dept. of Children’s Services, 510 F. 3d 631, 

635 (6th Cir., 2007).  The facts alleged by Plaintiff in this case fail to satisfy either element of this 
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claim.  There are no allegations that Dr. and Mr. Varnau intended to injure the Plaintiffs and the 

allegations contained in the complaint do not rise to the level of shocking the conscience.  

Indeed, Plaintiffs’ assertion that the Varnaus should have conducted a better investigation 

amounts to nothing more than allegations of negligence and are insufficient to state a substantive 

due process claim. 

A similar substantive due process claim was rejected the Sixth Circuit in Callihan v. 

Sudimack, 117 F. 3d 1420 (1997).  In that case, the plaintiffs filed suit against the county coroner 

and county sheriff alleging that their right to substantive due process had been violated by the 

county coroner’s failure to conduct an autopsy and the coroner and sheriff’s failure to conduct a 

proper investigation into the death of their loved one.  Specifically, the coroner determined that 

the decedent died from a self-induced drug and alcohol overdose, despite the fact that he had 

conducted blood tests and the blood tests did not support this conclusion.  After obtaining the test 

results that undermined his conclusion, the coroner refused to perform an autopsy and the county 

sheriff declined to further investigate the incident.2  The Sixth Circuit affirmed the trial court’s 

decision to dismiss the plaintiff’s claim, finding that “the actions of the defendants, while 

disturbing, are not the type of brutal and inhumane acts that have shocked the conscience of 

courts in the past.”  Id. at *4. 

The facts alleged in this case are even less egregious that those alleged in Callihan.  In 

that case, the coroner actually had evidence that directly disputed his finding of the cause of 

death and, with full knowledge of that evidence, nonetheless determined that the death was self-

induced.  In this case Plaintiffs simply allege that the coroner should have collected additional 

evidence, should have conducted additional investigation and that, if she had, perhaps she would 

                                                 
2 The county sheriff’s office later re-opened the investigation and it was determined that the decedent died of 
asphyxiation due to manual strangulation. 
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have arrived at a different conclusion regarding Mr. Jones’ death.  As stated previously, these 

allegations amount to nothing more than claims of negligence.  The constitution does not require 

a perfect investigation into alleged criminal activity and the conducted alleged in the complaint 

does not rise to the level of conscience shocking.   

The Southern District of Ohio has consistently required a much higher level of culpability 

in order to find that a defendants’ conduct “shocks the conscience” when it relates to the 

handling of corpses and death investigations.  For example in Culberson v. Doan, 125 F. Supp. 

2d 252, 271-272 (S.D. Ohio, 2000), the court denied summary judgment for the defendant police 

chief on a substantive due process claim after finding that his actions in failing to preserve a 

crime scene and permitting the decedent’s dead body to be removed by her murderer could be 

deemed to be conscience shocking.   

In that case, the evidence demonstrated that the police chief had knowledge of a history 

of abuse of the decedent by her boyfriend prior to her disappearance.  The decedent’s mother 

contacted the police and informed them that the decedent had disappeared.  During that 

conversation the mother reminded the police that the boyfriend had abused the decedent in the 

past.  Several days later the police chief and several other law enforcement officers performed a 

search on private property owned by a known friend of the boyfriend / suspected murderer.  

During the search a cadaver dog alerted at a pond, indicating that the dog may have detected the 

decedent’s scent.  The police chief did not order the pond to be drained that day and further did 

not guard the pond as a crime scene.  Instead, the pond remained unguarded for nearly 24 hours.  

When the pond was drained the next day, footprints were visible on the bottom of the pond, and 

a muddy path of weeds led away from the pond, which indicated that something or someone was 

recently removed from the pond, or that someone had recently entered the pond.  The court held 
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that the plaintiffs had produced evidence to demonstrate that the police chief knew that the 

decedent’s body was in the pond on the day of the search, that the decedent’s body was on 

located on property belonging to friends and potential accomplices to the murderer and that, by 

leaving the pond unguarded for 24 hours, the chief essentially returned her body to her murderer 

and that a jury could determine that this conduct shocked the conscience.   The alleged conduct 

of Dr. Varnau and her husband clearly does not rise to this level.  Indeed, the driving force 

behind the court’s decision in Doan was the fact that the decedent’s family was denied the 

opportunity to recover her body.  There is no question in this case that the Plaintiff’s were able to 

recover Mr. Jones’ body in its entirety and dispose of it in a manner that they deemed to be 

appropriate. 

 The defendants’ conduct in Barrett v. Outlet Broadcasting, Inc., 22 F. Supp. 2d 726 (S.D. 

Ohio, 1997), was also found to be conscience shocking.  In that case, police officers permitted a 

local television new crew to accompany the police officers as they performed their duties.  The 

news crew was creating a segment intended to tie in with the premiere of the television series 

“Homicide: Life on the Streets.”  The purpose of the segment was to show real situations and 

what the officers really saw, including bodies.  During the ride-along the police received a call 

related to the suicide of the plaintiffs’ relative and the news crew was permitted to respond to the 

call along with the police.  Evidence produced during discovery demonstrated that the news crew 

not only videotaped the death scene, but also disturbed her corpse and objects in the decedent’s 

bedroom in order to portray that the suicide had actually been a homicide.  The news station 

broadcasted the footage of Ms. Smith’s death scene as part of a special segment that aired after 

the Superbowl.  The Court held that a jury could find that the Defendants’ actions of disturbing 

the corpse and altering her room for their video shocked the conscience and, therefore, denied 
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summary judgment.  Id.  see also Range v. Douglas, 878 F. Supp. 2d 869 (S.D. Ohio, 2012) (act 

of having sex with dead body is certainly shocking conduct.) 

 In stark contrast to the facts in Range, Doan and Barrett, there are no allegations that Dr. 

or Mr. Varnau mishandled or abused Mr. Jones’s corpse.  The Plaintiffs have simply alleged that 

Dr. and Mr. Varnau did not conduct as thorough an investigation as they could have and that 

additional investigatory steps should have been taken in determining the cause and manner of his 

death.  As the Sixth Circuit held in Caliban, those allegations do not shock the conscience and do 

not give rise to a substantive due process claim. 

 As the Plaintiffs have failed to allege an underlying violation of their constitutional 

rights, their §1983 claim against Brown County should be dismissed with prejudice. 

B. Plaintiff’s state law intentional infliction of emotional distress claim fails as a 
matter of law. 

 
1. Brown County is immune from Plaintiff’s intentional tort claim under Chapter 

2744 of the Ohio Revised Code. 
 

Under Ohio law, counties, like Brown County, are considered to be political subdivisions.  

R.C. §2744.01.  Chapter 2744 of the Ohio Revised Code, the Political Subdivision Tort Liability 

Act, grants immunity to political subdivisions.  Theobald v. Board of County Com’rs of 

Hamilton County, Ohio, 332 F.3d 414, 416 (6th Cir., 2003).  The political subdivision immunity 

analysis begins with the understanding that political subdivisions are not liable generally for 

injury or death to persons in connection with the political subdivision’s performance of a 

governmental or proprietary function.  Howard v. Miami Twp. Fire Div. (2008), 119 Ohio St.3d 

1, 3, citing R.C. §2744.02 (A)(1).   

This general grant of immunity is subject to five very narrow exceptions.  See R.C. 

§2744.02(B).  These exceptions all relate to negligent conduct and do not apply to intentional 
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torts.  The Ohio Supreme Court has held that political subdivisions, like Brown County, are 

immune from intentional tort claims, including the tort of intentional infliction of emotional 

distress.  See Hubbard v. Canton City School Bd. of Edn., 97 Ohio St. 3d 451, 453 (Ohio, 2002); 

Wilson v. Stark Cty. Dept. of Human Serv., 70 Ohio St. 3d. 450, 452 (Ohio, 1994). 

Brown County is immune from Plaintiff’s intentional infliction of emotional distress 

claim and this claim should be dismissed as a matter of law. 

2. Plaintiff has failed to allege facts sufficient to plausibly state a claim for 
intentional infliction of emotional distress. 
 

Under Ohio law “One who by extreme and outrageous conduct intentionally or recklessly 

causes severe emotional distress to another is subject to liability for such emotional distress, and 

if bodily harm to the other results from it, for such bodily harm.”  Yeager v. Local Union 20 

Teamsters, 6 Ohio St. 3d 369, 374 (Ohio, 1983) (overruled on unrelated grounds).    

 A defendant can only be held liable for intentional infliction of emotional distress when 

the conduct at issue is “so outrageous in character, and so extreme in degree, as to go beyond all 

possible bounds of decency, and to be regarded as atrocious, and utterly intolerable in a civilized 

community.”  Yeager v. Local Union 20 Teamsters (1983), 6 Ohio St. 3d 369.  It is not enough 

that a defendant has acted with an intent to commit a tort, a criminal act or to inflict emotional 

distress, or even that a defendant’s conduct has been characterized by malice or a degree of 

aggravation that would entitle the plaintiff to punitive damages for another tort.  Rater, a plaintiff 

must be able to show devastating injury as a consequence of intentional conduct so repugnant 

that it shocks the conscience.  Id.   

 Liability under this cause of action “clearly does not extend to mere insults, indignities, 

threats, annoyances, petty oppressions and other trivialities.”  The Ohio Supreme Court noted 
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that “There is no occasion for the law to intervene in every case where someone’s feelings are 

hurt.  There must still be freedom to express an unflattering opinion, and some safety valve must 

be left through which irascible tempers may blow off relatively harmless steam.”  Id.  Indeed, 

court have found that conduct that is merely cruel or insensitive does not reach the threshold of 

the sort of extreme and outrageous conduct that is necessary to establish a claim of intentional 

infliction of emotional distress under Ohio law.  Hunt v. City of Toledo Law Dept., 881 F. Supp. 

2d 854 (N.R. Ohio, 2012). 

 This brief has already demonstrated that the conduct alleged in the Plaintiff’s complaint 

does not rise to the level of conscience shocking.  Plaintiffs allege that Dr. and Mr. Varnau could 

have conducted a more thorough investigation and that Dr. and Mr. Varnau were rude to Plaintiff 

Elgens on two occasions.  These allegations are not extreme and outrageous and do not give rise 

to a claim for intentional infliction of emotional distress. 

IV. CONCLUSION 
 

 For these reasons, Plaintiff’s Complaint fails to state a claim upon which relief can be 

granted and all claims against Brown County should be dismissed with prejudice. 

Respectfully submitted, 

MAZANEC, RASKIN & RYDER CO., L.P.A. 

s/Cara M. Wright  
TODD M. RASKIN  (0003625) 
CARA M. WRIGHT  (0084583) 
100 Franklin’s Row 
34305 Solon Road 
Cleveland, OH 44139 
(440) 248-7906 
(440) 248-8861 – Fax 
Email: traskin@mrrlaw.com  
 cwright@mrrlaw.com  
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Counsel for Defendant Brown County, Ohio/Brown 
County Ohio Commissioners 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on March 24, 2014, a copy of the foregoing Brown County's Motion 

to Dismiss was filed electronically.  Notice of this filing will be sent to all registered parties by 

operation of the Court’s electronic filing system.  Parties may access this filing through the 

Court’s system. 

s/Cara M. Wright  
TODD M. RASKIN (0003625) 
CARA M. WRIGHT  (0084583) 
 
Counsel for Defendant Brown County, Ohio/Brown 
County Ohio Commissioners 
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